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NOTES ON SOVEREIGNTY IN A STATE « 

SECOND PAPER 

In Part First of these notes the nature of sovereignty was discussed 
and its manifestations in a single state and a federal state considered. 
It is now proposed to carry the investigation further, and to see the 
effect of viewing sovereignty from standpoints internal and external 
to the state. Having completed this examination, the subjects of 
independence, civil liberty, state liberty, constitutions, and law in their 
relation to sovereignty will be briefly treated. 

The sovereignty of a state may be looked at from without and from 
within; from without, as the independence of a particular state in 
relation to others * * *; from within, to the legislative power of the 
body politic. (Bluntschli, p. 501.) 

Sovereignty is the supreme power by which a state is governed. The 
supreme power may be exercised either internally or externally. Inter- 
nal sovereignty is that which is inherent in a people of any state, or 
vested in its ruler by its municipal constitution or fundamental laws. 
External sovereignty consists in the independence of one political 
society in respect to all other political societies. (Wheaton: Inter- 
national Law, p. 29. 2 ) 

The above quotations are given to show that the subject of this note is 
not novel ; and, although the statements and deductions here made may 
not accord in detail with these extracts, the general idea will be the 

1 Second paper. The following works, referred to by author rather than title are: 
Bluntschli: Theory of the State, 3d ed. Lawrence: Principles of International 
Law. Burgess: Political Science and Comparative Constitutional Law, 2 vols. 
Maine: Early History of Institutions. Lawrence: Principles of International Law. 
Austin: Principles of Jurisprudence, 5th ed., revised and edited by Robert Camp- 
bell, London, 1885. 

2 We have seen what is meant by a state. If we add to the marks already given 
in our definition of it, the further mark that the body or individual who receives the 
habitual obedience of the community does not render the like obedience to any 
earthly superior, we are at the conception of a sovereign or independent state, which 
possesses not only internal sovereignty, or the power of dealing with domestic affairs, 
but external sovereignty also, the power of dealing with foreign affairs. (Lawrence, 
p. 56.) 
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same. To elaborate this idea in harmony with the theory of the 
previous notes it may be well to formulate a new statement rather 
than adopt either of those quoted. Assuming that the Bluntschli 
assertion is correct, that the sovereignty in a state may be looked 
at from two points of view, namely, from within and from without the 
state, it should be added that, though the actuality of the sovereignty 
does not change, its precise location may be general or specific accord- 
ing as the point of observation is external or internal. This state- 
ment needs further illustration to be entirely clear. To the indi- 
viduals who are within a state the actual location of the sovereignty, 
both real and artificial, is of the highest importance, for upon its 
proper exercise depend the character of political institutions and the 
guaranty of the public and private rights of individuals. To those 
who are without a state, on the other hand, the exact location in a 
state of the sovereignty is not a matter of concern or inquiry. For 
all practical purposes in the external relations of a state the estab- 
lished government is accepted as the properly constituted agent of 
that sovereign. 

Viewed from within, the sovereign power may be in a small body of 
individuals, or in a large body of individuals, but never in all the 
members of a state. Viewed from without, it is sufficient that such 
power is possessed in the state and not outside of it From this 
broader, external point of view a state may be reasonably, as it com- 
monly is, termed "sovereign and independent," though from the 
narrower, internal point of view it can never be properly so charac- 
terized. No matter how often the location of the sovereignty may 
change within a state, no matter whether the real or the artificial 
sovereign creates and controls the government, the state in its relation 
to other states has somewhere within itself the possessor of the sover- 
eignty, of which the existing government is presumably the author- 
ized agent. Further than to establish this fact it is unnecessary, 
and indeed improper, for another state to inquire. These are the con- 
ditions which exist in times of domestic peace and in times of foreign 
war. 

When, however, a state of civil war exists, there may be established 
in a state two distinct governments, each of which claims to be the 
true and sole agent of the sovereign and is supported in its claim by 
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numbers of the individuals composing the state, who employ their 
physical force in its behalf. In these circumstances it becomes neces- 
sary for other states to decide which of these rival governments is 
right in its claim; or, in case such decision is for the time being impos- 
sible because the superior physical strength of the real sovereign has 
not manifested which government it favors, a foreign sovereign or the 
government of such sovereign may declare its uncertainty by recog- 
nizing the legal right of the government, which prior to the war repre- 
sented the sovereign, and the belligerent right of the other, which 
denies the authority of the older government to act for the sovereign, 
and is attempting by force to disprove such authority. By this course 
a foreign sovereign or government remains non-committal, neutral, 
until the real sovereign by exercising superior physical might mani- 
fests which of the rival governments is its true agent. 

But even under such conditions it is not for those outside of the 
state to determine where in the state the sovereignty is actually 
located ; that is exclusively a domestic question to be decided by the 
individuals composing the state. So far as foreign sovereigns and 
governments are concerned (to emphasize what has already been said 
by repetition) the sovereignty is within the state, and the established 
government is presumptively the properly authorized agent of the 
possessor of the sovereignty until such government is completely over- 
thrown. For this reason, when a revolution takes place in a state and 
the real sovereign establishes a new government, the obligations in-, 
curred by the former government in its dealings with those outside the 
state are binding upon the new agent of the sovereign. The revolution 
from the external point of view is not a change in sovereigns but a 
change in agents of the sovereign. In the case of the transference of 
colonial possessions, however, there is an actual change of sovereigns, 
and the obligations being those of the sovereign follow the original 
possessor of the colonies. 

Sovereignty which thus presents different characteristics, when it is 
viewed from without or from within the state, has also two correspond- 
ing spheres of activity as indicated in the language of Wheaton, quoted 
at the beginning of this note. One of these spheres embraces all 
without the state ; the other, all within, both political and territorial. 
It should be borne in mind that the high seas are not within the limits 
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of any state, and, therefore persons at sea come within the domestic 
sphere as being a portion of the political state. Judged solely by the 
exercise of authority, the sovereign of a state may be said to possess two 
distinct sovereignties. For want of better terms it will be well to 
adopt those used by Wheaton, and call that sovereignty which deals 
solely with foreign affairs, external sovereignty; and the other, which 
deals with domestic affairs, internal sovereignty. So far as an indivi- 
dual member of a state is concerned the internal type is the only 
sovereignty; and, conversely, to all persons and communities outside 
of a state, the external type is the only one. 

By the accepted practice of the civilized world, each state, or more 
properly the sovereign of each state, is the equal in the exercise of 
external sovereignty of every other state or sovereign. As long as 
there is no primate of nations this assumption arises from the nature 
of things. The condition of nations in their intercourse with one 
another is similar to that which would exist among individuals living 
in an unorganized community, and unrestrained by enforced law. 
In such a case each person would possess absolute liberty; that is, 
independence, and would settle all disputes with other persons by 
physical combat or mutual concessions. No more rude and savage 
type of human society can be conceived; and yet that is the type 
which is today illustrated in the community of nations. 

Internal sovereignty in modern states, on the other hand, is highly 
developed. It is exercised in regulating the acts and conserving the 
civil liberty of individuals within the state, whether such individuals 
be persons or associations of persons. This sphere of sovereignty will 
be more fully considered in the notes upon civil liberty, constitutions, 
and law. 

While the political and social relations between national states are 
of the crude type referred to above, a more fully developed form is 
to be found in a federal state like that of the United States. Here 
exists a clearly denned external sovereignty operating over and inter- 
vening between the states composing the union. Before entering 
upon the subject in detail, the following propositions are advanced as 
being established by the provisions of the federal constitution and 
historical facts under conditions of domestic peace when the federal 
principle is in operation: 

(1) The federal sovereign possesses no internal sovereignty except 
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as to territories and colonies. (2) The federal sovereign alone 
possesses external sovereignty. (3) All internal sovereignty is 
possessed by the sovereigns of the states composing the union within 
their respective political and territorial limits. It is true that there 
appears to be an internal sovereign authority exercised by the 
federal government, the agent of the federal sovereign, in the fact 
that it acts directly upon the citizens of the various states, but care- 
ful examination of this action and of the relationship of the indi- 
vidual to the federal state will disclose that it is in fact an exercise 
of external sovereignty. 

The independent states, which at the time of the adoption of the 
United States Constitution formed the federal state, or which were 
subsequently admitted to it under the provisions of the constitution, 
by the act of union confided to the federal state all of the external 
sovereignty of which they were respectively possessed. Not a vestige 
of such sovereignty remained to the sovereign of any state. If the 
states had not so completely surrendered this branch of sovereignty, 
controversies between states of the union could only have been settled 
by mutual agreement or physical contest, a condition fruitful of dis- 
cord and disunion. But, having voluntarily and peaceably surren- 
dered their external sovereignty to the federal sovereign, the federal 
government as agent of that sovereign became the sole arbiter in 
interstate disputes; provided, that the federal government as such 
agent possessed the superior physical force to compel obedience, and 
the opposition to the government was not of such magnitude as to 
cause an expression of the real sovereignty. No state could actually 
deprive its sovereign of external sovereignty by any act of surrender 
unless the recipient of that sovereignty was physically able to main- 
tain its authority; but the superior might of the federal state com- 
pared with that of any state of the union is too manifest to require 
discussion. 

Possessing the entire external sovereignty of all the states within 
the union, the federal sovereign became thereby the treaty-making 
power of all, both between the states of the union and between them 
and foreign states, the power which in times of international peace is 
the highest manifestation of external sovereignty. Exercising this 
power the federal sovereign, acting for each and all of the individual 
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states, binds all to obey treaty provisions which thus become laws 
superior to the laws enacted by the respective state sovereigns. 

The creation of the federal union of the United States was an act of 
external sovereignty on the part of each state which took part in the 
adoption of the constitution; and a subsequent entrance into the 
union was a similar act by the state admitted. (N. B. Whenever 
a state is spoken of as possessing or exercising sovereignty it is to be under- 
stood that the sovereign of the state is intended. ) By that act the external 
sovereignty passed to the federal sovereign, and as all things pertain- 
ing to the federal relation between the states belonged to that sphere 
of sovereignty, the federal sovereign alone possessed the authority to 
dissolve the union or to allow one or more states to withdraw from it 
and reassume their external sovereignty. A state, therefore, did not 
in itself possess the sovereign right to secede from the union, that 
right was surrendered when it surrendered its external sovereignty to 
the federal state (we are speaking of a legal rather than an ethical 
right) ; but a state did possess the right to doubt whether the federal 
sovereignty coincided in its exercise with the will of the real sovereign 
and to test such doubt by an appeal to force ; it is the same right of 
revolution which may, under certain conditions arising in a single 
state, be justly and morally invoked by individuals. 

Since the creation of the federal union was an act of external sover- 
eignty the Constitution of the United States is an instrument in the 
nature of a treaty between the several states and the amendments to 
the constitution are of the same nature. There is this difference. 
In the case of accepting the constitution a state being then in full 
possession of its external sovereignty acts for itself; but in the case of 
a constitutional amendment the federal sovereign acts for the state, 
since by previous acceptance of the constitution the latter divested 
itself of its external sovereignty confiding it to the federal state. 

In the enactment, application and enforcement of the laws of the 
United States the sovereignty exercised, though apparently internal, 
is none the less external. Federal laws are regulations which, so far 
as they apply to individuals, are imposed upon and enforced against 
them by virtue of the powers granted by the federal constitution and 
not by virtue of a power inherent in the sovereignty of the federal 
sovereign. The authority of such laws rests upon that instrument. 
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They thus become binding by treaty stipulation; and if a federal law 
is enacted which is without the specific grant it becomes void when 
such fact is officially declared. The adoption and enforcement of in- 
ternational regulations, whether they apply to states or individuals, 
is clearly within the scope of external sovereignty, and the possessor 
of that sovereignty, the federal sovereign, holding that authority, has 
the legislative, executive and judicial organization for the declaration 
and enforcement of such regulations throughout the union. 

United States colonial possessions being owned by the union are gov- 
erned under the external sovereignty of the federal state in the same 
way that two or more sovereigns establish and operate a joint govern- 
ment over a community exterritorial to the states of such sovereigns. 
The governmental authority, therefore, of such dependencies, whether 
colonial or protectorate, rests upon those principles which constitute 
the law of nations, and the operation of the federal constitution in 
colonies and upon individuals there resident, unless citizens of one 
of the United States, without a direct federal act giving it force, can 
hardly be maintained. 

A state to possess full nationality must have complete external 
sovereignty and complete internal sovereignty exclusively within 
itself, that is, possessed by its sovereign. If it lacks either, it falls 
short of a perfect national character. A state of the United States, 
therefore, having transferred to the federal state its external sover- 
eignty, the possessor is no longer within the state and it lacks an essen- 
tial characteristic of nationality. So, too, the federal state (unless 
there has been a decisive expression of the real sovereignty) when looked 
at from the internal point of view, is not properly a nation; its 
character is not national but federal, since it cannot under normal 
peaceful conditions exercise external sovereignty. Viewed externally, 
however, a state of the union possesses no sovereignty, but the federal 
state possesses full sovereignty and complete nationality, for so far as 
foreign states are concerned the external sovereignty is the only 
authority known or recognized ; its possessor, the only sovereign with 
whom such states have to do ; and this authority and this possession, 
the only evidence of nationality. Whatever then may be the character 
of the federal state in times of domestic peace, when viewed internally, 
it is a nation viewed externally. 
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It is the special duty of the possessor of the internal sovereignty to 
protect all individuals, whether native or foreign, in the full enjoy- 
ment of their civil liberty while they are within the territorial limits 
of the state. It devolves upon the possessor of the external sovereignty 
to give aid and protection to the members of the state when they 
are within the jurisdiction of foreign sovereigns, and to account to 
such sovereigns for the proper treatment of their nationals while they 
are within the jurisdiction of the former. When the same person 
or body of persons possesses both forms of sovereignty and delegates 
to a single government the exercise of such sovereignty, these duties 
can be performed consistently and harmoniously; but when the two 
branches of sovereignty are separated, and the authority is exercised 
by two distinct agents or governments, there arises an anomalous 
condition in which the possessor of the external sovereignty is 
responsible to other sovereigns for the acts of the possessor of the 
internal sovereignty in relation to the subjects of such sovereigns with- 
out having the legal authority to prevent, compel or control these acts. 

Each type of sovereignty, the internal and the external, being 
supreme in its own sphere, there may, or may not, be harmony in the 
exercise of their respective authorities. But as foreign governments 
recognize but one sovereignty — and that the external — disagreements 
between the federal and state governments are to them of no moment. 
It is apparent that these independent spheres of power and responsi- 
bility, arising from the nature of the federal union, cause confusion and 
present grave difficulties in the administration of the foreign affairs 
of the United States which have been productive of frequent embarrass- 
ment to the federal authorities and furnished just grounds of complaint 
to the governments of foreign states. 

Lawrence in his work on International Law defines independence as 

the right of a state to manage all its affairs, whether external or internal, 
without interference from other states as long as it respects the corre- 
sponding right possessed by each fully-sovereign member of the family of 
nations. The right of independence is the natural result of sovereignty; 
it is in fact sovereignty looked at from the point of view of other nations. 
When a state is entirely its own master, it is sovereign as regards 
itself, independent as regards others. (Lawrence: International Law, 
p. 111.) 

Here is the same idea which was expressed by Bluntschli and 
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Wheaton in the quotations with which the preceding note was intro- 
duced. If in the above definition the word " sovereign" is substituted 
for the word " state" it might be accepted with little change. It is the 
sovereign and not the state that is in reality independent; 3 although, 
since independence is a subject of importance from an external point 
of view alone, it is not illogical to apply it to the condition of the state 
itself, for the location of the sovereignty within the state is non- 
essential to the external observer. 

There can be no actual independence of a state unless the real 
sovereignty is held within the state; and no individual or body of 
individuals can possess that sovereignty without being actually inde- 
pendent. The truth of these propositions is so self-evident as to 
require no demonstration. Just as superior physical force is internally 
an essential quality of real sovereignty, so independence is externally 
an essential quality. 4 Neither can be separated from such sovereignty 
without destroying it Both must exist and be actual. It is only 
in the case of artificial sovereignty that one can conceive of a 
sovereign dependent upon or responsible to a higher power. The 
suggestion that the apparent possessor of the sovereignty in a state 
is not entirely independent at once raises the query whether the 
sovereignty possessed is real or artificial? The determination of 

3 The notion of sovereignty and independent political society may be expressed 
concisely thus: If a determinate human superior, not in a habit of obedience to a 
like superior, receive habitual obedience from the bulk of a given society, that deter- 
minate superior is sovereign in that society, and the society (including the superior) 
is a society political and independent. 

To that determinate superior the other members of society are subject; or on that 
determinate superior, the other members of society are dependent. The position of 
its other members towards that determinate superior, is a state of subjection or a 
state of dependence. The mutual relation which subsists between that superior and 
them, may be styled the relation of sovereign and subject, or the relation of sovereignty 
and subjection. 

Hence it follows, that it is only through an ellipisis, or an abridged form of expres- 
sion, that the society is styled independent. The party truly independent (independ- 
ent, that is to say of a determinate human superior), is not the society but the 
sovereign portion of the society. (Austin, p. 221.) 

4 These two essentials of real sovereignty, supreme power and independence, are 
brought out only very distinctly in a quotation from The Neutrality of Great Britain 
During the American Civil War, by Montague Bernard, which appears in Maine's 
International Law, p. 54. The extract is as follows: "By a sovereign state we mean 
a community organized under a sovereign government of their own, and by a sover- 
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whether or not an individual or body of individuals, claiming the 
real sovereignty, is independent or dependent is conclusive evidence 
of the Tightness of the claim. 

Civil liberty or individual liberty, as it is often called, differs from 
independence in that the latter is absolute liberty, and the former is 
only so much of absolute liberty as can be equally possessed by the 
individual members of a state. Avoiding comparison, civil liberty 
may be defined as a condition in which an individual possesses as a 
legal right the power to act in accordance with his own inclinations 
within certain limits fixed by the sovereign of the state in which the 
individual is at the time. In this limited sphere, which must not 
impinge upon the similar spheres of his fellows, the actions of an 
individual are unrestrained. 

While a man in his natural state may be said to be born with the 
right of absolute liberty, the fact that he enters the world as a member 
of society imposes upon him at once the obligation not to infringe 
upon the equal liberty of other men. Thus the social condition by 
the operation of nature limits the liberty of the individual from birth, 
and this natural and unavoidable limitation, like the liberty which it 
limits, is inherent. 5 Man's liberty so restricted is a natural or an 
inherent right. 

Though there may be a moral obligation upon the sovereign to 
grant to every individual in the state the liberty which may be 
justly claimed as a natural right, the sovereign being the possessor of 
supreme power cannot be compelled to recognize such obligation and 
to permit the individual to enjoy such right. 6 If it is done the act is 
entirely voluntary on the part of the sovereign. It follows that civil 
liberty rests wholly upon the will of the sovereign, and sovereignty is its 
only source. This fact arises from the nature of the sovereignty in 

eign government we mean a government, however constituted, which exercises the 
power of making and enforcing laws within a community, and is not itself subject 
to any superior government. These two factors, the one positive, the other negative, 
the exercise of power and the absence of superior control, compose the notion of 
sovereignty and are essential to it." 

6 Paley thus defines liberty: "To do what we will, is natural liberty; to do what 
we will, consistently with the interest of the community to which we belong, is 
civil liberty." 

6 Political or civil liberty is the liberty from legal obligation, which is left or 
granted by a sovereign government to any of its own subjects. (Austin, p. 274.) 
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that it is supreme in all the affairs of a state. It is thus stated by 
Burgess: 

The unlimited sovereignty of the state is not hostile to individual lib- 
erty, but is its source and support. (Burgess: vol. i, p. 55.) 

The proof of this is to be found in comparing the amount of liberty 
possessed by individuals in different states. For example, in Great 
Britain a person can act and speak with far more freedom than he 
can in Russia; he has a freedom of petition which a Turkish subject 
does not have, and a freedom from judicial oppression, which no 
Chinaman enjoys. 

Actual civil liberty must not be confounded with the right of civil 
liberty. They may or may not coincide. In any event they are 
not identical. Whether an individual can rightfully demand greater 
privileges, and what are the rightful limitations which a sovereign 
may fix upon the acts of individuals are ethical and not political 
questions. The answers do not depend upon a universally accepted 
moral standard, for no such standard exists, but upon the moral 
beliefs of the persons who make the answers. Manifestly the ethical 
idea of civil liberty varies according to the character of the philosopher, 
and the enlightenment of the epoch and state in which he lives. 

Civil liberty, as a voluntary grant by a sovereign, is determined in 
three ways: First, by declaring with what acts of an individual the 
government, the sovereign's agent, must not interfere; Second, by 
declaring what acts an individual must not perform; Third, by 
declaring from what acts of other individuals the individual must be 
protected. In states which have governments representative of the 
real sovereign, the first declaration is commonly embodied in a so- 
called bill of rights which forms a part of the fundamental law, the 
constitution ; the second and third declarations are, with a few excep- 
tions, made by ordinary legislative enactment. 

In illustration of what has been said, the federal constitution of the 
United States among its first amendments includes a bill of rights, 
thus, as it were by treaty provision, providing the same limits to 
civil liberty throughout the federal union. Similar provisions are 
also inserted in the constitutions of the various states. In this way 
the sovereignty of the United States in its external character, and 
the sovereignties of the several states in their internal character unite 
in fixing the bounds of the civil liberty of an American citizen. 
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In a union, such as the United States, in which the states are 
presumptively the units of the federal state, there exists state liberty, 
which is the counterpart of the civil liberty of persons except that it is 
applied to the states as individuals, and is additional to the civil 
liberty guaranteed to persons by the federal constitution. State 
liberty is determined in the same way as civil liberty; that is, by three 
modes of declaration, except that all the declarations are included 
in the federal constitution, and are in fact treaty stipulations. Thus, 
by the constitution the federal government is prohibited from certain 
acts of preference in regard to any one state; a state is prohibited 
from performing certain government acts and from interfering with 
certain acts of the governments of other states. 

State liberty stands in the same relation to federal sovereignty that 
civil liberty stands to sovereignty in a single state. In both cases the 
individual member, whether persons or political communities, are 
free in their respective spheres, but those spheres may be arbitrarily 
contracted or expanded by their respective sovereigns. Indeed, a 
state of a federal union or an individual of a single state may be 
deprived of all liberty; not that such an act of deprivation would be 
morally right; it might be, or it might not be, and yet it would be 
legally right, and entirely within the scope and power of the sovereign. 

The consideration of the subject of this note at this place may seem 
to be premature since it would naturally follow rather than precede the 
general subject of law; from another point of view, however, the 
political phase of constitutions might with propriety have been earlier 
discussed, and particularly so if the views of some writers are adopted. 
Burgess says: 

Not until the state has given itself a definite and regular form of or- 
ganization; i. e., not until it has formed for itself a constitution, does it 
become a subject of public law. (Burgess: vol. i, p. 49.) 

From this standpoint the subject of constitutions precedes law. They 
will be considered in this note from their political aspect, and the 
consideration of them in their legal aspect will he had in the note upon 
the general subject of law. 

The original Latin signification of the word constitution was a law 
embodied in an imperial edict; that is, a law emanating directly from 
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the sovereign. It was used in the same sense in England during the 
Norman period. Later the word came to have a broader meaning, 
being used to designate a body of laws. In modern times the sense is 
restricted to the body of the fundamental law of a state. In spite of 
these changes the word has retained the idea which it originally 
possessed, that of law uttered directly by the sovereign. According 
to the present use, every state, however crude its organization, pos- 
sesses a constitution, and since it originates with the sovereign it 
adds a further proof to the assertion that the sovereign is preexistent 
to the state. 

Although the classification is open to objection, it is convenient to 
divide constitutions into two general classes; those that are written, 
and those that are unwritten. A written constitution is a single docu- 
ment furnishing a complete system of government, which is uttered 
by the sovereign of a single state or by the sovereigns of several states 
uniting in a federal compact. An unwritten constitution is a body of 
rules or laws, more or less complete, which have from time to time 
been declared or recognized by the sovereign of a state or the authorized 
agent of such sovereign, and which relate to the governmental institu- 
tions of the state. The written constitution is a product of modern 
civilization; the unwritten constitution is the natural type which has 
existed from the beginning of human government. 

The distinction made as to written or unwritten is incapable of 
literal application in every case, and in this lies the chief objection 
to that classification. For example, the greater portion of the un- 
written constitution of England is embodied in enacted laws and 
is, therefore, written. On the other hand, the provisions of the written 
constitution of the United States are often extended by implication 
and are, therefore, not included in terms in the written instrument 
itself. Custom and usage may also modify to a certain degree a 
written constitution, but these agencies are of slight importance in 
affecting such a constitution compared with the influence which they 
have upon the unwritten type, particularly upon the constitutions of 
barbarous or semi-civilized states. 

All constitutions, irrespective of the class to which they belong, 
comprehend three distinct subjects; first, government; second, civil 
liberty; and, third, constitutional amendment. In unwritten constitu- 



310 THE AMEBICAN JOURNAL OF INTERNATIONAL LAW 

tions the last subject is always dealt with according to usage and custom 
and is never embodied in a written declaration. To illustrate: The 
parliament of Great Britain can change the constitution of the United 
Kingdom, so far as it deals with the first two subjects, by the passage 
of an act (eliminating as a legislative factor the obsolete veto-power 
of the king). Usage and custom have confirmed this mode of amend- 
ment. But in the United States, the federal constitution can only be 
amended in the manner provided by article V of the constitution; 
and the constitution of each state can be amended only by the method 
prescribed in such constitution. In fact, in Great Britain the only 
distinction between a constitutional law and any other law is in the 
subject-matter of the legislation. If a parliamentary act affects 
existing governmental forms (as did the act of succession of 1689), 
public rights (as did the reform bill of 1832), or civil liberty (as did 
the habeas corpus act of 1679), it is amendatory of the British constitu- 
tion. 7 

It is apparent that unwritten constitutions, being at all times 
subject to amendment by the legislative branch of the government, 
are more readily changed than written constitutions which invariably 
prescribe a method of constitutional amendment much more difficult 
than ordinary legislation. Because of this difference, unwritten consti- 
tutions may be termed mobile, and written constitutions, fixed. 

The chief advantage of an unwritten constitution is the ease with 
which it can be changed to meet new conditions. Mobility and there- 
fore adaptability are the features in its favor. The chief disadvantage 
of such a constitution also arises from its mobile character, for, con- 
stantly dependent as to its provisions upon the ability and integrity 
of the legislative branch of the government, the folly or immorality 
of that branch may cause unwise or unrighteous amendments, which 
can only be immediately cured by the exercise of force by the real 
sovereign, that is, by revolution. If the legislative branch is composed 
of an elected body of representatives, it is in fact a perennial constitu- 

7 It is a difficult matter to determine what is constitutional law as distinguished 
from ordinary statue law, when the enacting body in both cases is the same. * * * 
But we may assume, I, think, that the sovereignty within the constitution, the 
general principles of liberty, the form and construction of the government, and 
the character and extent of the suffrage are natural subjects of constitutional law. 
(Burgess: vol. i, p. 138.) 
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tional assembly or convention controlled by a simple majority, which 
from its composition is liable to frequent changes of opinion. The 
virtues and the evils of the system are manifest. 

While in a state possessing a written constitution there is little 
liability of governmental forms or civil liberty being seriously affected 
by the personal character of the legislators of the government, diffi- 
culties are frequently caused by the fixity of the fundamental law 
when new and unforeseen conditions arise in the state. In the United 
States these embarrassments have been in a great measure overcome 
by a liberal construction of certain provisions of the federal con- 
stitution, on the theory that it was the original intention of its 
framers to provide for every contingency that could possibly arise 
and that the powers granted by the constitution are sufficient for 
every condition. The medium, by which this desirable and neces- 
sary elasticity has been obtained, .is judicial interpretation, so that 
the danger does not lie in the character of the legislators but in 
that of the judicial officers which, rightfully or wrongfully, is con- 
sidered of a higher and more conservative order than that of the 
average legislative body. By this means the principal advantage of 
an unwritten constitution, its mobility, is secured without the attend- 
ant danger of radical changes by legislators who are dishonest or 
weak. 

It is apparent that in a state with a written constitution the danger 
of a revolution undertaken for the purpose of changing the funda- 
mental law is far less than in a state with an unwritten constitution. 
A careful distinction should be made between revolutions of this 
character and those which have to do merely with changes in the 
agent of the sovereign; that is, the government. Revolutions of the 
latter sort may take place without affecting in any way the constitu- 
tion of the state. 

Those who are desirous to examine further into the subject of this 
note are referred to the unwritten constitutions of the following 
states: Rome, France prior to the Revolution of 1789, Great Britain 
and Hungary. The tendency of modern states is toward the adoption 
of written constitutions. Of this class the constitutions of the follow- 
ing states may be examined to show the type in single states: France 
as a republic, Chili and Japan. Of the constitutions of composite states 



312 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

those of the following should be studied : The United States, the Swiss 
Confederation, the German Empire, and the Confederated Monarchy 
of Austria-Hungary. The above examples show the various types 
of governmental systems that have developed under different environ- 
ments. 

A law in a state is a rule of human conduct emanating from the 
sovereign. This is true whether the rule is laid down by the possessor 
of the real or of the artificial sovereignty, or is declared by the sove- 
reign directly, or indirectly through an agent authorized by the 
sovereign to make such declaration. In this connection the following 
statements by Austin and Bluntschli are in point as bearing out this 
definition. 

Laws proper or properly so-called are commands. (Austin, p. 79.) 

He defines "positive law" as 

law set by political superiors to political inferiors. (Austin, p. 86. ) 8 

The legislative power is the normal manifestation of the sovereignty 
of the state. In constitution-making and legislation the sovereignty of 
the state is in active exercise; otherwise, as a rule, it is in repose. 
(Bluntschli, p. 509.) 

This last quotation is of particular value as stating a truth which 
applies universally under peaceful conditions, if there is added to the 
making of laws their interpretation and execution, and if in place of 
the words "of the state" are substituted "in the state." It should 
also be noted that the expressions in the quotation, "constitution- 
making" and "legislation," both describe processes of law-making. 

A law, without classification as to its character, may originate in 
any one of four ways: (1) By direct act of the real sovereign. (2) 
By direct act of the artificial sovereign. (3) By formal pronounce- 

8 Every positive law, or every law simply and strictly so-called, is set by a sover- 
eign person or a sovereign body of persons, to a member or members of the inde- 
pendent political society wherein that person or body is sovereign or supreme. Or 
(changing the expression) it is set by a monarch, or sovereign member, to a person 
or persons in state of subjection to its author. Even though it spring from another 
fountain or source it is a positive law, or a law strictly so-called, by the institution 
of that present sovereign in the character of political superior. Or (borrowing the 
language of Hobbes) "the legislator is he, not by whose authority the law was first 
made, but by whose authority it continues to be a law." (Austin, p. 177.) 

Law, properly, is the word of him that by right hath command over others. 
(Hobbes: The Leviathan, ch. xv.) 
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ment of a legislature. (4) By tacit acquiescence of the sovereign, 
either real or artificial. 

(1) By direct act of the real sovereign 

A law which comes into being in this way is fundamental. It is 
the highest type of legislation. In states which have governments 
instituted directly by the real sovereign, all written constitutions and 
all constitutional amendments are composed of such laws. They are 
usually declared in explicit terms by the sovereign, but in certain 
circumstances they may arise from the exercise of the superior force 
of the sovereign. In the latter case the act of the sovereign is usually 
supplemented by a formal declaration, but it is not always done. 
Questions of conduct, which the sovereign decides by the exercise 
of physical strength, are of such magnitude as to affect political or 
social institutions that are interwoven with the very fabric of the state, 
and to cause civil strife. It is in this strife that the will of the real 
sovereign is manifested by the exhibition of superior might. 

An example of this method of expressing the real sovereignty is to 
be found in the American civil war. In that conflict the real sov- 
ereign of the union decided by force of arms two questions, the one 
political, the other social. The political question was whether a 
state could at will secede from the federal state and reassume its 
external sovereignty. The social question was whether slaves could 
be held within the territorial limits of the United States. Both of 
these questions were answered in the negative by the real sovereign. 
The denial of voluntary secession was never formally proclaimed, but 
the maintenance of the territorial integrity of the union by superior 
physical strength operated as an emphatic expression of the sovereign 
will, a law in fact, if not in conventional form, which forbade a state 
to secede from the federal state. On the other hand, the institution 
of slavery, though actually abolished by the governmental agent of 
the real sovereign, was subsequently in formal manner abolished by 
constitutional amendment enacted in due form by the federal sover- 
eign. 

Thus, whether expressed by the exercise of physical force or em- 
bodied in a formal declaration, a rule of conduct emanating directly 
from the real sovereign is a law, which is of special dignity because of 
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its immediate source, and because it is unquestionably the expression 
of the sovereign will. 

(2) By direct act of the artificial sovereign 

Laws of this class can only originate in states having monarchic 
governments of pronounced autocratic form, or in states where formerly 
such unlimited monarchies existed but which have since introduced 
democratic institutions without changing the general monarchic form 
of the government. These laws are not confined to those that are 
fundamental, as those of the preceding class, but embrace legislation 
of all types. They include royal decrees, proclamations, and every 
other form of command and prohibition issuing directly from the 
artificial sovereign which by reason of the governmental organization 
can be enforced by that sovereign. The decrees of the ancient empires 
of Assyria and Babylon and Persia, the imperial edicts of the Roman 
emperor, the royal charters of England, and the ordinances of the 
kings of France, belonged to this class of laws. Modern examples 
are to be found in Turkish firmens, Russian ukases, the edicts of 
the Chinese emperor, the decrees and executive orders of the dicta- 
tor-presidents of certain Latin-American republics, and, among 
states without written constitutions, in the proclamations putting 
into effect treaty provisions, such as the English "orders in council." 
In form, a proclamation by the president of the United States 
belongs to this category, but being an executive power delegated by 
the constitution it is in reality a legislative act authorized by the 
federal sovereign. Martial law comes under this head unless enforced 
by a legally constituted representative of the real sovereign in accord- 
ance with the demonstrated will of such sovereign. 

There are also laws of a different character which originate in this 
way. They are those that arise from the declaration of the artificial 
sovereign acting in a judicial capacity Austin says that the sover- 
eign's " direct and proper purpose is not the establishment of a rule, 
but the decision of the specific case ;" and that " he legislates as properly 
jvdging and not as properly legislating." Examples of such laws 
are the decrees of the Roman emperors, and the decisions of a monarch 
acting as a supreme judge, a general and frequent exercise of sovereign 
authority before the development of modern governments and the 



NOTES ON SOVEREIGNTY IN A STATE 315 

separation of the executive, legislative and judicial branches. The 
continued application of the rules thus declared, however, when 
applied by judicial officers other than the artificial sovereign, fall 
under that category of laws mentioned in the fourth method of origina- 
tion. 

(3) By formal pronouncement of a legislature 

Laws of this class are always written and always formally promul- 
gated in accordance with the governmental system of the state, 
provided such system has a distinct legislative agent designated by 
the sovereign, either real or artificial. With these laws, which are 
commonly known as statutes, are included all proclamations and 
orders issuing from the executive department of the government, when 
the authority for this limited form of legislation is given by the consti- 
tution of the state. 

As the real sovereign does not directly enact laws of this character, 
except in states with pure democratic governments or in those where 
the initiation or referendum are employed, but delegates the authority 
to a legislative agent, such laws in states with written constitutions 
lack the characteristics of fundamental law. However, in states 
with unwritten constitutions laws of this class relating to constitutional 
subjects are deemed to be amendatory of the fundamental law, though 
liable at all times to be annulled by the real sovereign or to be repealed 
or .modified by the legislative agent. 

The instability of statutory law is manifest considering how fre- 
quently legislative representatives change and how continually popular 
opinion in states with liberal institutions varies under the influence 
of new conditions and the development of social, religious, ethical and 
political thought. While certain laws, rooted in principles of simple 
justice, in long established ideas of right, or in racial traits, remain 
constant, the great mass of statutory law is constantly fluctuating, 
expanding by new legislation and amendment or contracting by 
amendment and repeal, to meet more perfectly the needs of society 
or the ideas that have become dominant. 

(4) By tacit acquiescence of the sovereign 

Laws of this type include those that spring from custom, usage, 
and principles of natural justice. In states deriving their jurispru- 



316 THE AMEEICAN JOURNAL OF INTERNATIONAL LAW 

dence from Rome customary law forms an important part of the 

general law, while in England and the United States laws of this 

character are embodied in the common law. The force of all such 

laws is based upon the tacit acquiescence of the sovereign in their 

application by the courts. "Quinon improbat, approbat" (3 Coke's 

Institutes, 27), is the maxim which is applied. Sir Henry Maine 

says: 

The laws with which a student of jurisprudence is concerned in our own 
day are undoubtedly either the actual commands of sovereigns, under- 
stood as the portion of the community endowed with irresistible coercive 
force, or else they are practices of mankind brought under the formula 
"a law is a command ' by help of the formula "Whatever a sovereign 
permits, is his command." (Maine, p. 374.) 

It is clear that all such laws grow in authority the longer and the more 
frequently they are applied, and that, through their announcement 
in judicial decisions, they obtain the characteristics of written 
laws, namely, positiveness and exactness. The importance of pre- 
cedent as a means of giving stability to laws of this character is 
apparent. 

While the Roman law rests largely upon the authority of early 
writers who declared the legal principles practiced in ancient times 
and which were accepted as customary, the common law finds its 
chief source in the declarations of courts, which applied principles of 
natural justice to all cases which were not affected by enacted laws. 
It is true that the courts assumed that these principles had been 
announced in lost statutes or had become established by custom and 
usage, and that they were, therefore, legally binding having received 
the positive or tacit approval of the sovereign. But this assumption 
rests upon no evidence, except in a few cases, as when, for example, 
the sovereign as a judge declared the law; it is purely a legal fiction. 
If it could have been established, the common law in its inception 
would have rested upon a higher authority than it in fact does. A 
statute is the express will of the sovereign declared by himself or an 
authorized agent. A custom, which has attained to the force of a law, 
has received the actual acquiescence of the sovereign. But a principle 
of natural justice acquires its legal force from an implied acquiescence 
of the sovereign, unless announced by the sovereign acting in a 
judicial capacity. The fact that the application of such a principle 
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is declared to be an "immemorial custom" or "according to immemo- 
rial usage," in no way affects the nature of the acquiescence of the 
sovereign. In the great bulk of cases the appropriate law is set forth 
in previous judicial decisions; but, as there must have been in every 
instance a first decision, the law announced therein must have been 
an application of the principles of natural justice, which being declared 
by judicial authority are termed by Austin "judiciary law" or "judge- 
made law." 9 

Justice in the abstract as applied to human affairs, or natural 
justice, as it may be called to distinguish it from legal justice (i. e. , the 
application of the laws of a state), is the desire and intent to render 
to every person that to which such person is entitled. Touillier 
makes the distinction between virtue and justice 

that that which is considered positively and in itself is called virtue, when 
considered relatively and with respect to others has the name of justice. 
(Droit Civ., Pr., tit. prel., n. 7.) 

In a word, virtue is righteousness applied to self ; justice, righteousness 
applied to others. Burke said that 

justice is the great standing policy of civil society. 

In accordance with this truth it is assumed that a sovereign wills to 
be preeminently just, and that in controversies, to which enacted law 
does not apply, it is the sovereign will that principles of natural justice 
shall be applied. " Legibus sumptis disinentibus, lege naturali inten- 
dum est." On this assumption such principles, though often modified 
by enacted law, are accepted as the will of the sovereign and as such 
are subject to judicial interpretation, declaration and application. 

It is apparent that, as natural justice is unlimited in its scope, the 
common law, either declared or undeclared, is applicable to all possible 

9 The common law includes those principles, usages, and rules of action applicable 
to the government and security of person and property, which do not rest for their 
authority upon any express and positive declaration of the will of the legislature. 
* * * A great proportion of the rules and maxims which constitute the 
immense code of the common law goes into use by gradual adoption, and received, 
from time to time, the sanction of the courts of justice, without any legislative act 
or interference. It was the application of the dictates of natural justice and of 
cultivated reason to particular cases. (Kent; Commentaries, 2d Am. ed., p. 
471.) 
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social relations between man and man, and to all possible relations 
between government and society. This fact gives rise to the maxim, 
"Lex semper dabit remediumP But, though the common law is 
ethically superior and more truly in accord with the dignity of a 
sovereign, enacted constitutional law and statutory law supersede it 
whenever these come in conflict with it. The reason is evident. The 
two classes of laws are the express will of the sovereign while the 
common law, as has been said, rests on implied acquiescence. 

Disapproval of non-fundamental laws (including in that category 
statutory and judicial laws and such customary laws as do not relate 
to constitutional subjects) may be shown by the real sovereign in 
one of two ways; first, by direct legislative act in adopting a nullify- 
ing constitutional amendment or in negativing them through the 
medium of the referendum; or, second, by physically resisting all 
attempts to enforce such laws. If the latter method is employed, the 
resistance must not only be successful, but substantially universal 
and perpetual, leaving no reasonable doubt but that the forceful mani- 
festation of disapproval represents the collective will of the body of 
individuals in the state possessing the real sovereignty. If it falls 
short of this certainty, the resistance fails to be an expression of the 
will of the real sovereign, and the law retains its full force and validity. 
The mere act of resisting is not sufficient, that may be simply the 
crime of an individual, a riot, or an insurrection, according to the 
magnitude of the opposition and the degree of force used. Resistance 
that is absolutely and generally successful is essential to make resistance 
to law a disapproving act of the real sovereign. 

Since the real sovereignty resides among the collection of individuals 
composing the political state, though its actual location in that body 
may not be determined and may constantly vary as to the individuals 
who possess it, and since the laws limit and control the conduct of all 
the individuals in a state irrespective of the location of the sovereignty, 
it follows that the individuals composing a state are collectively the 
repository of the supreme governing power, and that they are sepa- 
rately the governed The declaration, therefore, that all government 
rightly constituted must be founded upon the " consent of the gov- 
erned" — a declaration of great potency in shaping political events 
during the eighteenth century — is to this extent true. But since the 
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possessors of the sovereignty never include all the members of the 
state, the assertion is never correct. 10 

What has been said of a rightfully established government in. its 
relation to the consent of the governed applies with equal force to the 
laws emanating from or enforced by such government. The sole 
purpose of all government in a state is to declare and carry out the 
will of the sovereign. If it fails to do this, it loses its true character 
as the agent of the sovereign. Laws are the expressions of the 
sovereign will. To make, interpret, apply and execute them is the 
duty of government Therefore, if a rightfully established govern- 
ment rests upon the consent of the governed, its acts, the laws, receive 
a like sanction. It should, however, be specially noted that it is only 
right charactered government and right charactered laws to which this 
maxim applies, for it is an historical fact that there have always existed 
governments and laws which do not conform to it and which are 
decidedly hostile to its spirit. They are undoubtedly constituted in 
legal right, though not in ethical right. The use of the word rightfully 
here is in an ethical sense, and not in a legal or political one Never- 
theless the institutional growth toward liberalism and the moral influ- 
ence of modern thought are making the application of this ethical 
maxim of government more and more general throughout the world. 
But the movement is based upon intellectual influences rather than 
upon sovereign power. 

Natural justice — to repeat the definition already given — is the 
desire and intent to render to every person that to which such person 
is entitled. When applied without limitation or modification, such 
justice becomes the interpretation and enforcement of moral principles. 
But in the more restricted sense, which justice obtains when used in 
connection with the laws in a state, it supplants morality with legality 
and interprets and enforces legal rather than moral principles. This 
is the type of justice already designated as legal justice. It is apparent 
without demonstration that the two types are not synonymous; one 
is unlimited; the other, limited; one is applied morality; the other, 
applied law; and morality and law are by no means the same thing. 

10 What may be styled "collective consent" is brought out by Austin in thefoEow- 
mg statement: Every government has arisen through the consent of the people 
or the bulk of the natural society from which the political was formed. For the 
bulk of the natural society from which a political is formed, submit freely or volunta- 
rily to the inchoate political government. (Austin, p. 298.) 
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Emanating as law does from a sovereign or from the agent of a 
sovereign, who being human is morally imperfect, law is not neces- 
sarily either moral or right, though it must be obeyed so long as its 
author possesses the power to compel obedience. Even when a 
sovereign attempts to make laws conform to morality, he may fail 
to do so in the judgment of the rest of the world, for the moral stand- 
ards of sovereigns may differ to such a degree that the principles 
expressed in their respective legal codes may be entirely contradictory 
of one another. To illustrate the different conceptions of what is 
and what is not moral, it is only necessary to compare the ethical codes 
of the Israelites, of the Mahometan world, of Puritan England, of 
France during the Terror, of the civilized and barbarous races of to- 
day. The obvious and inevitable conclusion is that, though there can 
exist but one perfect ethical standard in the world, moral law as known 
and accepted by various peoples, like the laws which are enacted by 
them, is imperfect and affected by the intelligence, the education and 
the mental environment of each individual or body of individuals 
that attempts to follow its precepts or to incorporate them in political 
legislation. 

Thus the principles of natural justice are not a fixed quantity, an 
inflexible standard, throughout the world, and never will be until all 
nations come to one mind as to what is righteous in human conduct, 
both positively and relatively, and adopt a universal, unchangeable 
and identical code of morals. 

Robert Lansing. 



